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Abstract

As of 2024, the use of alternative dispute resolution is becoming increasingly relevant caused by the complicated
access to justice due to martial law. The purpose of this study was to analyse the historical experience of
using negotiations in Ukraine from the Middle Ages to the present day and to identify the vectors for further
development of this institution. Both general scientific and special scientific methods were employed: formal
legal and comparative legal methods. It was found that the term “negotiation” can be used in several meanings:
1) the process of reaching an agreement; 2) the stage of court proceedings; 3) the stage of mediation, conciliation,
or other methods of alternative dispute resolution; 4) a separate method of alternative dispute resolution. As
the times of Kyivan Rus, the Ruska Pravda prescribed an analogue of negotiations - the replacement of blood
revenge with a payoff; in the 16%"-century Lithuanian statutes, the negotiation process was called “unity”. The
“Rights by which the Little Russian people are judged” of the mid-18th century defined two forms of documents
drafted as a result of negotiations: a conciliation agreement (without the participation of mediators) and a
conciliation verdict (with the participation of mediators). During the Soviet era, legislation tended to establish
the right to judicial protection depending on the previous use of alternative dispute resolution. However, since
Ukraine’s independence, this trend has changed, and the law now prescribes the right of everyone to choose
how to protect their rights. Further vectors for the development of the institution of negotiations in Ukraine
may include the introduction of various types of platforms for remote participation in the negotiation process,
as well as the development of the legal framework towards detailing negotiation procedures. The findings of
this study can be used in teaching disciplines of the historical and legal cycle in higher education institutions of
Ukraine, as well as for further forecasting the development of this institution and its improvement
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Introduction

Under martial law in Ukraine, citizens’ access to justice
has become substantially more difficult. An increas-
ing number of citizens are outside Ukraine due to the
hostilities and forced displacement. Lengthy court

Article’s History:
Received: 29.04.2024
Revised: 04.08.2024
Accepted: 27.08.2024

Suggest Citation:

proceedings and difficulties in using electronic access
to justice contribute to the fact that disputes stay unre-
solved. Therefore, it is important to reform the meth-
ods of alternative dispute resolution. When looking for
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effective solutions, it is important to consider not only
international practices but also the specifics of the de-
velopment of alternative dispute resolution in Ukraine
in the past. The oldest method of alternative dispute
resolution is negotiation. This is the simplest way of al-
ternative dispute resolution, as it does not require the
involvement of third-party intermediaries (arbitration,
mediation, etc.).

The studies of legal science researchers are main-
ly focused on the functioning of certain methods of al-
ternative dispute resolution in modern time, the issue
of its reform and efficiency. However, few researchers
have devoted their studies to the history of negotia-
tions. Most often, the history of negotiations is consid-
ered simply as part of the analysis of the essence of this
institution. Or researchers mostly analyse the genesis
of the institution of negotiation in world history, not
in the context of the history of a particular state. The
scholars also make a series of useful and appropriate
proposals for improving the institution of negotiations
in the future, namely by developing online platforms for
the negotiation process and by raising the level of legal
awareness of citizens, as well as knowledge about this
option of peaceful dispute resolution.

A.V. Prylutska (2023a) partially touches upon the
genesis of the institution of negotiation and suggests
that it emerged almost at the same time as the emer-
gence of humankind. The researcher says that the
emergence of alternative dispute resolution methods is
linked to the emergence of conflicts in human history.
A.V. Prylutska (2023a) also suggests that conflictis a le-
gal, social, economic, and political category at the same
time. And that reconciliation is a natural phenomenon
in history. The researcher concludes that it is the hu-
man desire to benefit from life in society that motivates
people to overcome competition and seek different
methods of overcoming conflicts.

M.V. Vainagii (2021) investigated the theoretical is-
sues of the institution of negotiation and the practice of
using this method of alternative dispute resolution from
the time of primitive society to the present day. The re-
searcher argues that the institution of negotiation and
the effectiveness of the negotiation process can be im-
proved by improving the moral, legal, psychological,
and ethical consciousness of the participants. And each
negotiator is driven by their subjective interest. Dis-
semination of knowledge and raising the level of legal
awareness and legal culture will allow participants to
save time and resolve disputes in the most efficient way.

0.V. Verba-Sydor (2021) emphasised the influence
of the Romano-Germanic legal tradition on the forma-
tion of the institution of negotiations. The researcher
concludes thatin Ukraine, the negotiation processis per-
ceived mostly as a rivalry (i.e., either a winner or a los-
er). L.G. Bondar (2016) points out that such perception
stems from psycho-emotional processes inherent in all
people. Y.P. Liubchenko (2018) paid attention to the ter-
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minology and distinguishes between several meanings
of the term negotiation: as a way of resolving disputes
and as a procedure or process of reaching consensus
between participants. V. Bondarenko (2019) studied
the out-of-court resolution of administrative disputes.

F. Lavadoux et al. (2021), O. Brown & M. Del-
meire (2021) investigated the trend of changing the in-
stitution of negotiations during the COVID-19 pandemic
and noted that negotiations at the level of the European
Union institutions are mostly conducted online and are
more effective than offline negotiations. Researchers
conclude that the pandemic has served as an incentive
to develop modern technologies and use the achieve-
ments of science and technology to conduct online ne-
gotiations. P. Sansone & A. Rudzit (2024) investigated
the activities of online platforms for negotiations in the
field of consumer protection and concluded that such
online platforms save time for the participants in the
negotiation process. This is one of the vectors for the
development of the negotiation institution for Ukraine
and the world as a whole.

The purpose of this study was to analyse the his-
torical experience of using the institution of negotiation
in Ukraine and to predict what benefits society may re-
ceive from its further development. Objectives of the
study: 1) to distinguish between negotiation as a stage
of litigation, as a stage of alternative dispute resolution,
and a separate type of alternative dispute resolution;
2) to analyse the development of the institution of ne-
gotiation from the time of Kyivan Rus to the present
day; 3) to draw conclusions as to how the historical ex-
perience of the development of the institution of nego-
tiation can be useful today.

Materials and Methods

The study employed both general scientific and special-
ised methods. Among the general scientific methods,
it is worth mentioning the method of system analysis,
which helped to trace the development of the institu-
tion of negotiations in Ukraine; the historical method
is useful in analysing the impact of historical events
on the institution of negotiations, and it also helped
to identify examples of the institution of negotiations
in different historical eras; the prognostic method was
used to determine further vectors of development of
the institution of negotiations in Ukraine; the inductive
method helped to trace the impact of a particular his-
torical event or era on the development of the institu-
tion of negotiations in general; the hermeneutic meth-
od was useful in distinguishing between the concept
of negotiations as part of the judicial process, as part
of other types of alternative dispute resolution (medi-
ation, conciliation, etc.), and as a separate method of
alternative dispute resolution. Among the specialised
scientific methods, the study employed the formal legal
method (for analysing the legal acts of various states
that included Ukrainian lands) and the comparative
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legal method (for comparing examples of the use of ne-
gotiations in different historical eras).

The materials used in the study include historical
sources, laws of former empires that used to include
Ukrainian lands, scientific works of legal scholars, the
legal framework of modern independent Ukraine, in-
ternational treaties, European Union legislation, and
analytical materials from the media. Historical sourc-
es, such as Ruska Pravda (Yushkov, 1935), “The Rights
of the Little Russian People” (Vyslobokov & Shem-
shuchenko, 1997) and others, help to analyse the de-
velopment of the negotiation process in Ukraine. The
scientific studies of legal scholars strengthen the theo-
retical framework of the study and help to explore the
conceptual framework, the evolution of the institution
of negotiations and provide suggestions for improving
the institution of negotiations in the future. The regu-
latory framework of Ukraine!?** helps to understand
the current state of the institution of negotiations, what
gaps exist in the legislation, and what requires further
rulemaking. The regulatory framework of the Europe-
an Union® makes it possible to determine, among other
things, further vectors for the development of the insti-
tution of negotiations in Ukraine.

The study also analysed the practices of the EU and
Brazil in using online platforms for negotiations, as well
as changes in the development of the negotiation insti-
tution during the COVID-19 pandemic. This informa-
tion is covered by analytical materials from the media
(Krizhniy, 2024). Websites of various online negotia-
tion platforms were used as sources. For instance, the
platform consumidor.gov (n.d.) in Brazil, which special-
ises in consumer protection disputes and helps parties
negotiate online.

Results and Discussion

Definition of the term “negotiation” in the scientific
literature. N.L. Bondarenko-Zelinska (2016) believes
that negotiations are almost always present in some
other alternative form, and mediation is often used as
a preliminary procedure before the start of litigation.
This opinion can be agreed with if one considers the
term “negotiation” in a broad sense, namely as a pro-
cess of reaching consensus. The process of reaching
a consensus is present in mediation, conciliation, and
other types of alternative dispute resolution.

It can be concluded that the term “negotiation” is
used in several ways: as a stage of court proceedings; as
part of another alternative dispute resolution method

gov.ua/laws/show/2937-20#Text.

(mediation, conciliation, arbitration); as a separate
method of alternative dispute resolution. Y.P. Liubchen-
ko (2018) provides the following definitions of the term
“negotiation”: 1) a process or procedure of dialogue
(polity), the purpose of which is to listen to the claims,
needs, or interests of the parties to the negotiations to
resolve them or settle a dispute in the presence of a con-
flict between the parties; 2) a way (method) of resolv-
ing a conflict that allows the voluntary and equal partic-
ipation of participants to eliminate confrontation with
the best possible satisfaction of the interests of the par-
ties, to reach a mutually beneficial solution (Liubchen-
ko, 2018). The researcher considers the term “negoti-
ation” in a broad sense in several aspects: as a process
and as a result of reaching consensus. On the contrary,
M.V. Vainagii (2021) distinguishes between the terms
“negotiations” and “negotiation process” and calls nego-
tiations only a method of alternative dispute resolution.

N.L. Bondarenko-Zelinska (2016), Y.P. Liubchen-
ko (2018), and 0. Karmaza (2020) highlight a significant
feature of the negotiation process - conflict resolution
without the participation of any third parties. Y.P. Li-
ubchenko (2018) defines negotiation as an alternative
dispute resolution: a process of interaction between
the parties to a dispute aimed at reaching certain forms
of agreements based on a common interest to resolve a
legal dispute. If one considers the negotiation process
in a narrow sense (as a separate type of alternative dis-
pute resolution), then one should highlight the absence
of any intermediaries. D. Pruitt (1981) describes nego-
tiation as a specific form of social interaction and deci-
sion-making thatinvolves two or more parties with con-
flicting interests and goals. This definition focuses on
the number of parties and the nature of their interests.

All the above definitions are valid. Notably, negoti-
ation is a broad term that can be used in several ways:
a process of reaching a consensus between the parties;
a method of alternative dispute resolution; a part of a
court process or other alternative dispute resolution
methods. In this study, the term “negotiation” is used
mainly in the sense of “a separate method of alterna-
tive dispute resolution or a part of a court proceeding
or other alternative dispute resolution (mediation, con-
ciliation, etc.)”.

Negotiations perform the following functions: joint
search for a solution to a problem; informational (con-
veying the essence of one’s interests and needs to the
other party); communicative (serving to maintain re-
lations between the parties); regulatory (establishing

! Civil Procedural Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1501-06#Text.

2 Law of Ukraine. No. 2705-1V “On Amendments to Certain Legislative Acts of Ukraine Concerning Pre-Trial Settlement of Disputes”. (2005,
June). Retrieved from https://zakon.rada.gov.ua/laws/show/2705-15#Text.

3 The Law of Ukraine No. 2937-IX “On Collective Bargaining Agreements and Contracts”. (2023, February). Retrieved from https://zakon.rada.

* Law of Ukraine No. 1875-IX “On Mediation”. (2021, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1875-IX#Text.

% Regulation (EU) of the European Parliament and of the Council No 524/2013 “On Online Dispute Resolution for Consumer Disputes and
Amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR)”. (2013, May). Retrieved from https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0524.
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certain rules of conduct for participants); propaganda
(influencing the opinion of other participants) (Ver-
ba-Sydor, 2021). Negotiations can save the parties’
time that would otherwise be spent in court, as well
as money on court fees and legal aid. In addition, they
contribute to the sustainable development of commu-
nities (Zhomartkyzy, 2023), confidentiality (Vasiliev &
Vasilieva, 2016), and are a way to maintain conflict-free
relations between the parties. However, as M. Deine-
ha (2022) notes, although Ukraine has already devel-
oped a national legal framework for mediation, the
public relations sector still requires further improve-
ment of the legal mechanism and institutional frame-
work for the effective application of this practice.

Examples of the use of negotiations in the histo-
ry of Ukraine. In the history of Ukrainian law, the term
“negotiation” has been used as a separate method of
dispute resolution, as part of other alternative dispute
resolution methods, and as a stage of court proceedings.
The legal acts of various states that included Ukrainian
lands contain provisions on the use of the institution of
negotiation. A.V. Prylutska (2023b) notes that alterna-
tive dispute resolution methods emerged almost simul-
taneously with the emergence of legal norms and legal
relations. The researcher has developed the following
classification of the stages of development of alterna-
tive dispute resolution:

Im by the periods of Ukraine’s statehood: Ukraine’s
independence - the period when alternative dispute
resolution emerged and existed on the territory of in-
dependent Ukraine (during the primitive system and
the end of the 20" century) and the period when alter-
native dispute resolution existed on the occupied terri-
tory of Ukraine (during the Middle Ages and from the
17" century to the end of the 20" century);

Im by the nature of the disputes - primitive times
and the Middle Ages - alternative dispute resolution
was mainly applied to civil disputes, from the mid-17t
century - to commercial and financial disputes, and
from the mid-20" century - to almost all categories of
disputes;

I by form - in the primitive system and the Mid-
dle Ages, the oral form (customary law) prevailed, and
since the mid-17% century, a written form has emerged
and been improved - a normative form for certain types
of alternative dispute resolution procedures, including
those for commercial disputes.

This classification characterises the evolution of
negotiations. According to A.V. Prylutska (2023b), the
development of the institution of negotiation in modern
Ukraine was influenced by periods of statelessness and
the practice of applying negotiation to various types of
disputes. Since this was the way private law disputes
were resolved in primitive and medieval times, negotia-
tions are still used today mainly in private law relations.

0.V. Verba-Sydor (2021) notes the following spe-
cific features of the development of the legal system of
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Ukraine: it was formed under the influence of the Ro-
mano-Germanic legal tradition. The researcher says
that the Ukrainian people often perceive the dispute
resolution process as having two only options: either
win or lose, and no other way. 0.V. Verba-Sydor (2021)
notes that in the United States, this approach is called a
“win-lose strategy”. Notably, the perception of the dis-
pute resolution process as a struggle or rivalry is too
narrow, as negotiations allow for a compromise for
both parties. There are situations where it is difficult
to identify winners and losers. For instance, if both par-
ents cannot reach a consensus on the child’s place of
residence, a compromise option would be to determine
the procedure for one parent’s visits with the child and
any forms of participation in the upbringing.

Ruska Pravda also noted the possibility of replac-
ing blood revenge with a monetary ransom for an insult
(Yushkov, 1935). A.M. Yashchenko (2006) suggests that
an example of the emergence of a conciliation proce-
dure and reaching a compromise may be the establish-
ment of compensation for the offended and an agree-
ment between the offended and the offender to replace
corporal punishment with a certain payment. One can
agree with this opinion because even in the times of Ky-
ivan Rus, participants entered into a dialogue to com-
mute punishment and tried to reach a consensus. This
is the so-called prototype of the modern institution of
negotiations. Such a solution is beneficial for both par-
ties, as the offender avoids corporal punishment and
maintains good health, and the offended party also re-
ceives money.

The Lithuanian statutes (Kivalov et al.,2002; 2003;
2004) also prescribed a procedure comparable to the
modern negotiation process called “unity”. Property,
land, criminal, and other cases could be resolved us-
ing the “unity” procedure. Article 12, Section IX pre-
scribed the option of exempting a rapist from death as
a punishment as a result of reconciliation if the wom-
an he raped was willing to marry him. The “unity” had
to be concluded in writing, signed, and sealed by eye-
witnesses (outsiders) (Krasilovska, 2015). “Unity” can
also be considered one of the prototypes of the nego-
tiation process.

In the 18" century, the “Rights by which the Little
Russian people are judged” defined two variants of the
legal procedure of reconciliation: with the involvement
of mediators-conciliators chosen by the parties (amica-
ble court), and without mediators (Prushchak, 2019). A
conciliation agreement (a document concluded without
intermediaries) and a conciliation judgement (drafted
with the help of an intermediary) were the legal facts
that ended the dispute. An appeal against the decision
of the “amicable court” could not be filed (Item 11,
Article 25, Chapter VII) (Vyslobokov & Shemshuchen-
ko, 1997). A conciliation agreement without mediation
is a prototype of the modern institution of negotiation
as a separate method of alternative dispute resolution.
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It was only in the second half of the 20" century
that negotiations became an object of extensive sci-
entific analysis (Bondar, 2016). The legislation of the
USSR contained many provisions according to which
the pre-trial dispute resolution procedure was manda-
tory. For instance, under Article 136 of the Civil Proce-
dural Code of the Ukrainian Soviet Socialist Republic of
19631, a judge shall dismiss a statement of claim if the
plaintiff has not complied with the mandatory proce-
dure for preliminary out-of-court settlement of a dis-
pute established by law for this category of cases, in-
cluding claims arising under contracts of carriage. In
this type of case, a preliminary out-of-court procedure
for resolving conflicts is an objective prerequisite for
the right to bring a claim in court (Golubeva, 2021). Ne-
gotiations can be either a prerequisite for litigation or a
part of it. In this case, negotiations are both a separate
stage of the judicial process, as they are factually the ba-
sis for going to court, and a separate method of dispute
resolution. If the parties reach a compromise, the need
to go to court disappears.

The development of the institution of negotia-
tioninthe 21 century. The effectiveness of mediation
is conditioned by the fact that it has been developed
over a long time and has incorporated a considerable
number of international practices (Horislavska, 2023).
According to A.V. Prylutska (2023b), for the first time,
the use of alternative dispute resolution for civil and
commercial disputes was regulated in the Europe-
an Union at the level of soft law: in green books and
many recommendations of the European Commission.
Between 1998 and 2013, a series of directives were
adopted at the EU level on the use of negotiation in
various areas (consumer protection, other civil, and
commercial matters). The EU legal framework serves
as a benchmark for Ukraine, as the country is a candi-
date for EU membership and is pursuing its European
integration.

The practice of denial of justice due to non-appli-
cation of alternative dispute resolution existed long
after Ukraine’s independence. However, in its decision
dated 9 July 2002 No. 15-pn/20022 the Constitutional
Court of Ukraine (CCU) clarified the content of Arti-
cle 124 of the Constitution of Ukraine?. This decision
speaks to the free choice of ways to protect one’s
rights. The possibility of seeking judicial protection

by law or regulation should not be made contingent
on whether a particular pre-trial dispute resolution
procedure has been used. The obligation to use a cer-
tain method of protecting one’s rights is a violation of
a person’s procedural rights. It can be noted that the
concept of free choice of ways to protect one’s rights
is an embodiment of the principle of respect for hu-
man rights and freedoms in a modern state governed
by the rule of law.

Until 2002, pre-trial settlement of commercial dis-
putes was mandatory. Later, based on the CCU Decision
dated 9 July 2002* (case on pre-trial settlement of dis-
putes), the Law of Ukraine No. 2705-1V> was adopted,
according to which the parties use pre-trial settlement
measures of their choice (Spasibo-Fateeva, 2020). This
approach allows the parties to the dispute to be free to
protect their rights and interests.

As of 2024, one can discuss negotiations as a sep-
arate method of dispute resolution in private law rela-
tions and not only as part of litigation. O.V. Verba-Sydor
notes that the negotiations are being held at the initia-
tive of the parties to the dispute. And that they can be
conducted at any stage of dispute resolution: both at
the stage of pre-trial settlement of a dispute without
filing an application with the court, and at the stage of
trial, as well as at the stage of execution of a court de-
cision (Verba-Sydor, 2021). Thus, the Civil Procedural
Code of Ukraine contains provisions on the recognition
of a claim (Article 206) and a settlement agreement be-
tween the parties (Article 207)¢. Analogous provisions
are also found in the Code of Commercial Procedure of
Ukraine (Articles 191 and 192)". In terms of content, it
is also a negotiation process, as a result of which the
parties reach a compromise.

Previously, negotiations in Ukraine were supposed
to be conducted only in person, i.e., with a mandatory
meeting of the parties. Due to the martial law and the
complication of citizens’ access to justice, the develop-
ment of online platforms for organising the negotiation
process between the parties and any other opportuni-
ties for remote dispute resolution will be relevant. The
COVID-19 pandemic has given rise to the development
of online negotiations and online platforms for them.
During the first peak of the pandemic, only 10% of
meetings between EU officials took place in the con-
ventional face-to-face format (Lavadoux et al,, 2021).

! Civil Procedural Code of the Ukrainian SSR. (1963, July). Retrieved from https://zakon.rada.gov.ua/laws/show/1501-06#Text.

2 Decision of the Constitutional Court of Ukraine in Case No. 15-prn/2002 “On the Constitutional Appeal of the Limited Liability Company
“Trading House “Campus Cotton Club” Regarding the Official Interpretation of the Provisions of Part Two of Article 124 of the Constitution of
Ukraine (Case on Pre-trial Settlement of Disputes)”. (2002, July). Retrieved from https://zakon.rada.gov.ua/laws/show/v015p710-02#Text.
3 Constitution of Ukraine. (1996, June). Retrieved from https://zakon.rada.gov.ua/laws/show/254k/96-Bp#Text.

*Decision of the Constitutional Court of Ukraine in Case No. 15-pn/2002 “On the Constitutional appeal of the Limited Liability Company
“Trading House “Campus Cotton Club” Regarding the Official Interpretation of the Provisions of Part Two of Article 124 of the Constitution of
Ukraine (Case on Pre-trial Settlement of Disputes)”. (2002, July). Retrieved from https://zakon.rada.gov.ua/laws/show/v015p710-02#Text.
5 Law of Ukraine. No. 2705-1V “On Amendments to Certain Legislative Acts of Ukraine Concerning Pre-Trial Settlement of Disputes”. (2005,
June). Retrieved from https://zakon.rada.gov.ua/laws/show/2705-15#Text.

¢ Civil Procedural Code of Ukraine. (2004, March). Retrieved from https://zakon.rada.gov.ua/laws/show/1618-15#Text.

7 Commercial Procedural Code of Ukraine. (1991, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1798-12#Text.
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At the EU level, EU Regulation No. 524 /2013 on the On-
line Dispute Resolution for Consumers (The ODR Reg-
ulation)! was adopted, which is dedicated to creating
an effective system for resolving disputes in the field
of consumer protection remotely. Consumers can file a
complaint online and follow the proceedings.

An example of an online platform for negotiation is
“consumidor.gov” (n.d.) in Brazil, which is controlled by
the National Secretariat of Consumers under the Minis-
try of Justice and Public Security. The platform specialis-
es in resolving disputes in the field of consumer protec-
tion. 80% of the complaints registered on the platform
are resolved without the need for further legal action
(Sansone & Rudzit, 2024). A comparable platform was
created in Slovakia in 2014. It is a justice application
designed to handle consumer complaints about the
quality of low-value goods (Prylutska, 2023a).

Ukraine has already had experience of using elec-
tronic means of communication in negotiations. An ex-
ample is the Order of the Ministry of Defence of Ukraine
dated 12 June 2015 No. 257 “On Approval of the Proce-
dure for Conducting an Experiment on the Use of Elec-
tronic Means in the Course of Negotiated Procurement
Procedure”. The Order sets out the rules for using
electronic platforms in the procurement process. The
advantages of such electronic platforms are the ability
to take part in negotiations remotely and to record the
results of negotiations. However, cybersecurity is still a
problematic issue, namely, how to prevent information
leakage and maintain the confidentiality of participant
information. Due to these factors, the level of trust in
online negotiation platforms can be considerably lower.
The use of such platforms would also be useful in the
area of family disputes and disputes over contractual
obligations (both civil and commercial), as the num-
ber of Ukrainian citizens living abroad due to the war
is growing (Krizhniy, 2024). Online could be used to
resolve such issues as divorce, determining the child’s
place of residence, concluding agreements on the divi-
sion of property, replacing contractual obligations, de-
termining the procedure for debt repayment, consumer
protection, and many others.

Notably, the issue of negotiation as a separate
method of alternative dispute resolution in Ukraine is
still insufficiently regulated. There is no separate legal
act that would establish a negotiation procedure. In ad-
dition, it would be worthwhile to conduct legal educa-
tion work with citizens and familiarise them with the
possibilities of the institution of negotiations. If such a

15#Text.

gov.ua/laws/show/2937-20#Text.
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legal act existed, the form of the decision reached by the
parties would be clearly established. And this decision
could be used as evidence in case of future disputes be-
tween the parties.

There are references to the negotiation proce-
dure in some Ukrainian regulations, e.g., in the Law
of Ukraine “On Collective Bargaining Agreements and
Contracts”®, which has not yet entered into force. It
defines a clear procedure for negotiations, its stages,
the composition of participants, the purpose of nego-
tiations (conclusion of a collective agreement), as well
as guarantees and compensation for participants in
collective bargaining (Articles 9-12). It would be ap-
propriate to create a separate regulation on the ne-
gotiation procedure (both offline and online), such as
the Law of Ukraine “On Mediation”*, or to supplement
existing legal acts in various areas (civil, family, labour,
commercial disputes, etc.) with provisions on the ne-
gotiation procedure. There were many prototypes of
the institution of negotiation in the history of Ukraine
in previous eras, but the current conditions create a
need to develop the legal framework in terms of formal
certainty of the procedure, defining a clear form for the
decision reached by the parties, and ways to conduct
negotiations online.

The future of the institution of negotiation and ways
to improve it are often the subject of scientific discus-
sions between legal scholars, which require separate
consideration. L.V. Logush (2021) argues that the nego-
tiation procedure is regulated not by legal acts, but by
the rules of business ethics, and the effectiveness of the
negotiation process depends on the psychological skills
and communication of the parties. In practice, howev-
er, there is an objective need to formalise the rules of
negotiation and define specific legal procedures in leg-
islation. Negotiations as a separate type of alternative
dispute resolution do not involve any other parties, and
therefore there is a risk that the negotiation process
may turn into chaos. And with concrete rules in place,
this risk is minimised.

In his thesis, M.V. Vainagii (2021) proposes to intro-
duce the Rules of Negotiation and use the Negotiation
Form and has developed his Methodological Recom-
mendations on desirable and undesirable tactics dur-
ing negotiations. Such ideas are reasonable consider-
ing that the parties to the negotiation process will be
properly familiarised with the rules, and the Negotia-
tion Form can be used later, for instance, as evidence for
the court if the parties fail to reach a consensus in the

! Regulation (EU) of the European Parliament and of the Council No 524/2013 “On Online Dispute Resolution for Consumer Disputes and
Amending Regulation (EC) No. 2006/2004 and Directive 2009/22/EC (Regulation on consumer ODR)”. (2013, May). Retrieved from https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32013R0524.

2 Order of the Ministry of Defence of Ukraine No. 257 “On Approval of the Procedure for Conducting an Experiment on the Use of Electronic
Means in the Course of Negotiated Procurement Procedure”. (2015, June). Retrieved from https://zakon.rada.gov.ua/laws/show/z0722-

3 The Law of Ukraine No. 2937-IX “On Collective Bargaining Agreements and Contracts”. (2023, February). Retrieved from https://zakon.rada.

* Law of Ukraine No. 1875-IX “On Mediation”. (2021, November). Retrieved from https://zakon.rada.gov.ua/laws/show/1875-IX#Text.
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future. And it will record the results of the negotiations
and factually act as a source of law.

There is a need to either regulate the negotiation
procedure and specify in the procedural law what ex-
actly is considered evidence of negotiations and how
they should be expressed (paper or electronic form). It
is also worth addressing the specifics of certain areas
of disputes that are resolved through the negotiation
process. R. Preston (2023) argues that negotiations are
effective when there is strict adherence to the 6 stages:

1. Preparation. This includes the need to learn as
much as possible about the other party and its inter-
ests, as well as thinking about what options could be a
compromise for both sides.

2. Open discussion. Where each party can express
its position. But it must express its position with re-
spect for the other side.

3. Setting goals. Participants clearly identify their
interests and express their wishes to the other party.

4. Negotiations. This is done in several stages of
discussions, proposals, and counter-proposals. Partici-
pants find out what options are acceptable to everyone.

5. Reaching an agreement. At this stage, partici-
pants come to a concrete decision.

6. Develop an implementation plan. Concrete steps
to be taken by the participants in the future are identi-
fied. And this step plays a key role in the implementa-
tion of the decision in practice and determines whether
the negotiations have led to a positive result.

The above steps should form the basis of the regula-
tions on the negotiation procedure. And planning each
step will help to structure the negotiations and achieve
the goals of each participant. Therefore, these stages
should be taken as a basis for drafting the text of rules on
the negotiation procedure both in general and in a par-
ticular area of law (labour, family, land, consumer pro-
tection, public procurement, administrative disputes
where one of the parties is a public authority, etc.) The
suggestion of R. Preston (2023) on step 6 - development
of an implementation plan. Therefore, the form of the
decision must necessarily make provision for a concrete
step-by-step plan for its implementation with a time-
frame and detailed actions of each party in the future.

When developing the legal framework for the ne-
gotiation process, it is also worth specifying how the
parties will sign decisions online and offline (with a
regular signature, electronic digital signature, etc.). Ne-
gotiations are effective when the parties clearly follow
the stages and take each step in sequence. That is why
it is necessary to educate citizens and familiarise them
with the negotiation procedure in general. Otherwise,
negotiations without rules will be chaotic and will not
yield any results for the parties, and the problem of
court overload will not be resolved. And if at this stage
the negotiation process is not sufficiently regulated at
the legislative level, the participants should agree in ad-
vance on the rules that they will follow in the process. A
clear agreement on who can behave in the negotiation

process and how will have a positive result for the reso-
lution of the dispute as a whole. The parties will respect
each other, not get personal, speak to the point, and not
waste time.

Conclusions

Negotiation is a universally used term that can refer
to the process of reaching an agreement between the
parties, a part of a court proceeding, a separate type of
alternative dispute resolution, a stage of other types of
alternative dispute resolution (mediation, conciliation,
etc.). There are many examples of procedures similar
to the negotiation process in the history of Ukraine: the
possibility of ransom instead of blood revenge in Ruska
Pravda, “unity” in the Lithuanian Statutes, reconcilia-
tion in the “Rights of the Little Russian People”, and ne-
gotiations in the Civil Procedural Code of the Ukrainian
SSR. Initially, the results of negotiations were recorded
orally, and then (since the mid-17" century) in writing.
Since the beginning of Ukraine’s independence, there
has been a trend in the development of the regulatory
framework towards protecting the right to free choice
of dispute resolution. Further vectors for the develop-
ment of the negotiation institute are the creation of on-
line platforms for negotiations between the parties and
the creation of any opportunities for resolving disputes
remotely, as well as the improvement of the existing le-
gal framework of Ukraine by prescribing a detailed ne-
gotiation procedure, defining the form of the decision
reached by the parties and the conditions under which
such a decision will be legally binding.

A separate regulation should be created to pre-
scribe the procedure for negotiations in stages, the
rules of conduct for the participants, and to consoli-
date legislatively the form of the decision reached by
the participants as a result of the negotiations. This is
important, because once a unified form of decision is
created, the parties can use it as evidence if disputes
arise between them in the future. It is also necessary to
specify the details of negotiation procedures in differ-
ent areas of law and to amend a series of Ukrainian reg-
ulations. It would be advisable to create separate online
platforms in Ukraine that specialise in organising nego-
tiations in the field of labour law, consumer protection,
etc., analogous to those in Brazil and Slovakia.

The key areas for further research include a com-
parative analysis of the legal frameworks of Ukraine
and other countries on negotiation procedures, as well
as the development of proposals for amendments to
Ukrainian legislation on negotiation procedures and a
comparison of various methods of alternative dispute
resolution.
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AHoTauia

BukopucTaHHSI aJlbTepHATUBHOrO BUpilleHHs cnopiB craHoM Ha 2024 pik HabyBae jgefasi 6Giapuiof
aKTya/IbHOCTI Yepe3 YCKIaZJHeHHS JOCTYIy 10 IPaBOCy//Jisl V¥ 3B’s1I3Ky 3 BOEHHHUM CTaHOM. MeToo cTaTTi 6YB
aHaJIi3 iCTOpUYHOr0 AOCBiZly BUKOPUCTaHHA eperoBopiB B YkpaiHi Bij enoxu CepeHbOBIYYSA 1O Cy4aCHOCTI
Ta BU3HAYEHHS BEKTOPIB NOAAJbIIOT0 PO3BUTKY LIbOrO IHCTUTYTY. By/10 BUKOPHCTAHO K 3arajlbHOHayKOBI,
Tak i creniaIbHO-HAYKOBi MeTo 1: GOPMaJIbHO-I0PUUYHUH, TOPiBHSAIBHO-IPaBOBUH. 3’1COBAHO, 1110 HOHATTS
«IeperoBopu» MoXe 6YTH BUKOPHUCTAHO B KiJIbKOX 3HaYeHHsX: 1) mpo1iec AoCATHEHHS JOMOBJIEHOCTI; 2) eTan
CYJIOBOTO PO3IVISAAY CIpaBH; 3) eTan Mefianii, KOHCU ianii Y1 iHIIMX MeTO/[iB aJIbTEPHATUBHOI'0 BUPilleHHSA
crnopiB; 4) okpeMui crocib aJibTepHAaTUBHOIO BUpilleHHs cnopiB. 3a yaciB KuiBcbkoi Pyci B «Pycbkilt mpaBai»
6yJ10 epe/i6aueHo aHaJIOT TeperoBopiB — 3aMiHy KPOBHOI MOMCTH Ha Bifikyn; y JIuToBcbkux craTyTax XVI cT.
NpolLec IeperoBopiB MaB Ha3BYy «€JHaHHA». Y «[IpaBax, 3a AKUMHU CYyAUTHCA MAJIOPOCIMCBKUY Hapo» cepejJuHU
XVIII cT. 6ys10 BU3HA4YeHO ABi GOpMH [JOKYMEHTIB, CKJIaJleHUX 3a pe3yJibTaTaMH IeperoBopiB: MPpUMHUpPHA
yroja (6e3 y4yacTi mocepeZiHUKIB) i IPUrOBOp MUPUTENbCbKUHN (32 y4acTi0 NMocepeJHUKIB). 3a pafAsiHCbKUX
yaciB y 3aKOHOJIaBCTBi cpopMyBasiacs TeHJEHIlil BCTAaHOBJIIOBATH MPABO Ha CYJOBUM 3aXHCT 3aJI€KHO Bif
nonepe/iHbOTO0 BUKOPUCTAHHA aJlbTePHAaTUBHOI0 BUPilleHHA crniopiB. OHaK 3a 4aciB He3a/JeXXHOCTI YKpaiHu
sl TEHJIeHIlisl 3MiHMJIacs, | HUHI 3aKOHOAaBCTBO 3aKpiIlJIFOE TPaBO KOXKHOTO Ha BUGIp CIoco6y 3aXUCTY CBOIX
npas. [lofjanbIMMy BEKTOPaMU PO3BUTKY IHCTUTYTY MeperoBopiB B YKpaiHi MOXyTbh 6yTH 3anpoBa/»>KeHHS
pi3HUX BU/iB /1aTOPM /15 yYacTi B IEPErOBOPHOMY POLieCi JUCTAHL[iKHO, @ TAKOXX PO3BUTOK HOPMAaTUBHO-
npaBoBoi 6a3u B HampsAMi JeTasizanil meperoBopHUX Npoueayp. Pe3yabTaTu LocCiifKeHHs1 MoOe OyTH
BHKOPUCTAHO MiJ] Yac BUKJIaAaHHS JUCLHUILIIH iCTOPMKO-TIPaBOBOI0 LUKJIY B 3aKJaZax BULL0I OCBITU YKpaiHy,
a TaKOX JJ1 OAAJIbILOr0 IPOrHO3yBaHHA PO3BUTKY LJbOT0 IHCTUTYTY Ta KOT0 BJJOCKOHAJIEHHHA
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